MEM ORANDUM

To: House Health Care and Human Services Policy and Oversight Committee
From: Minnesota Disability Law Center, Pamela Hoopes, L egal Director,
phoopes@midminlegal.org, (Steve Schmidt and Brittney Crock, Law Clerks)
Date: August 10, 2009

Re: Minnesota L aws Governing Involuntary ECT

Who I s Subject to Involuntary ECT in Minnesota?

Electroconvulsive Therapy (ECT) is defined as ‘atniisive mental health treatmeit.”
Minnesota statutes do not require that an indiibeacommitted to receive involuntary ECT.
Minnesota statutes do not limit involuntary ECTatreents to those who are mentally ill.

Medical providers may only subject a committed gratio involuntary intrusive mental health
treatment with a court ordérA state facility’s medical director or the directodesignee must
petition the court for an order authorizing treattfe If the patient has a guardian or
conservator, the medical director must ask thedjaaror conservator to petition the cotirt.

A patient may give prior consent to ECHUL if the patient is considered incompetent court
approval of ECT is required.

A guardlijan who believes that ECT is necessary ifoohher ward must petition the court for
an order.

What Procedures Apply to Court Review of Involuntary ECT in Minnesota?

In Pricev. Sheppard, the Minnesota Supreme Court established spgmificedures for the
administration of involuntary ECT based on theestatonstitutional right of privacyThe
Price court outlined 3 principle procedures that mustdiiewed in cases involving ECY.
These procedures are:

o If the patient is incompetent to give consent erphtient or his or her guardian other
than the persons responsible for his or her comemtmefuse consent, the medical
director of the state hospital must petition thartéor an order authorizing the ECT.
The court shall appoint a guardian ad litem toeepnt the interests of the patient.

o In an adversary proceeding, pursuant to the petittte court shall determine the
necessity and reasonableness of the prescribathaet
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ThePrice Court also put forth six factors for judges to sider when determining whether
ECT is necessary and reasonalfleThese six factors are:
0 The extent and duration of changes in behavioepatand mental activity effected by
the treatment
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The risks of adverse side effects

The experimental nature of the treatment

Its acceptance by the medical community of thitesta

The extent of intrusion into the patient’s body &imel pain connected with the
treatment

The patient’s ability to competently determine fiimself whether the treatment is
desirable.
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In practice, individuals have the right to askdasecond examination regarding a decision to
administer involuntary ECT. This right mirrors tegatutorily created right that individuals
have for decisions regarding commitmént.

The burden of proof that involuntary ECT is necegsad reasonable is clear and convincing
evidence"

Individuals have the right to appeal a decision tmeoluntary ECT is necessary.

What Time Limits Apply to Involuntary ECT Ordersin Minnesota?

Minnesota statutes do not set a time limit fordboeation of a court order for involuntary ECT.
In Inre Alleged Mental IlIness of Kinzer, the Minnesota Court of Appeals established that
orders authorizing involuntary ECT must contaira§enable time limits” and “be presently
medically necessary* “Reasonable time limits,” however, have not bdefined.

Courts have conflated the standards for involunEa@y with the standards for the involuntary
administration of neuroleptic medicatiolidn practice, courts often apply the time limits fo
orders authorizing the involuntary administratidmeuroleptics to orders authorizing
involuntary ECT. These time limits are until thedesf a determinate commitment and up to 2
years for an indeterminate commitméntHowever, no court has explicitly stated that ¢hes
time limits apply to involuntary ECT.

How Does Minnesota Compar e to Other States?

Minnesota is one of 17 states and the District@l@bia that require a court order for the
administration of involuntary ECT.

5 states require a court order that is limited $pecific duration. These states are Connecticut
(45 days), Virginia (60 days), Florida (90 day#)nois (90 days) and South Dakota (1 year).

10 states allow a guardian or substitute decisiakanto consent to ECT.
18 states have no statutory or administrative @vdeisions that govern ECT.

See the attached color-coded map for more details.

™ See MINN. STAT. § 253B.07subdiv. 1(c)(1).

Y2 MINN. STAT. § 524.5-313(c)(4)(ii) (West 2009).

13375 N.w.2d at 532.
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